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Abstract:  Since World War II, international investment agreements experienced a rapid 
development. However, some differences exist greatly in different agreements in the 
following aspects: Definition of Investment, FDI Entry and Treatment, Nationalization 
and Expropriations, Investment Dispute Settlement, Performance Requirements, 
Incentive Measures, Technology Transfer, and Competition Policies. All eight areas 
reviewed here are key sensitive issues that arise in the interface between national and 
international rule-making. When entering to international investment agreements, 
governments should take into consideration its development level and needs to opt 
provisions beneficial to it. 
Key Words: International Investment Agreements, Issues in Negotiation, Provision Options 
 
 
ퟷ헟탕쏻ꎺ뫎쫷좫ꎨ1972 –    ꎩ ꎬ뫾쓏쪡붭폀쿘죋ꆣ 
ퟷ헟떥캻ꎺ짏몣듳톧맺볊릤짌폫맜샭톧풺붲쪦 
          커몺듳톧짌톧풺쫀뷧뺭볃힨튵늩쪿퇐뺿짺 
퇐뺿랽쿲ꎺ쫀뷧뺭볃샭싛ꆢ쟸폲폫뗘쟸맺뇰뺭볃ꆢ맺볊춶퟊뫍쎳틗폫뺭볃랢햹 
뗧ퟓ폊볾ꎺanthonyho@163.com  
춨톶뗘횷ꎺ짏몣쫐볎뚨쟸쯾돇슷쯾돇킡쟸뿆듳뫬죽슥 305 쫒 
폊헾뇠싫ꎺ201800  
솪쾵뗧뮰ꎺ135 5425 3163   
 




랽쏦뗄맦뚨뻟폐뷏듳뗄럖웧ꆣ헢킩랽쏦냼삨ꎺ ꎨ1ꎩ ꆰ춶퟊ꆱ뗄뚨틥ꎻ ꎨ2ꎩFDI ힼ죫벰췢퟊




맘  볼  듊ꎺ맺볊춶퟊킭뚨ꆢ첸에럖웧ꆢ킭뚨쳵뿮톡퓱 
Analysis on Major Issues in International Investment 
Agreements and Future Options 
Abstract:  Since World War II, international investment agreements experienced a rapid development. 
However, some differences exist greatly in different agreements in the following aspects: 
Definition of Investment, FDI Entry and Treatment, Nationalization and Expropriations, 
Investment Dispute Settlement, Performance Requirements, Incentive Measures, Technology 
Transfer, and Competition Policies. All eight areas reviewed here are key sensitive issues that 
arise in the interface between national and international rule-making. When entering to 
international investment agreements, governments should take into consideration its 
development level and needs to opt provisions beneficial to it. 
Key Words: International Investment Agreements, Issues in Negotiation, Provision Options 
 
튻ꆢ  떼퇔 
뗚뛾듎쫀뷧듳햽뫳ꎬ쳘뇰쫇뷼뛾쪮쓪살ꎬ맺볊춶퟊쇬폲쓚뗄뗞풼믮뚯톸쏍뗄랢햹ꆣ듓쮫뇟닣듎
쏦짏뾴ꎬퟔ듓 1959 쓪뗚튻룶쮫뇟춶킭뚨ꎨBilateral Investment Treaty, BITꎩ떮짺틔살ꎬ쮫뇟춶퟊킭뚨
뗄쫽쒿훰쓪컈늽퓶뎤ꎬ떽 1989 쓪뗗ꎬ좫쟲틑폐 385 룶쮫뇟춶퟊킭뚨ꎻ20 쫀볍 90 쓪듺틔살ꎬ룷맺뗞
뷡뗄쮫뇟춶퟊킭뚨돉놶퓶뎤ꎨ뷶 2002 쓪뻍폐 76 룶맺볒잩뚩 82 룶킭뚨ꎩ ꎬ떽 2002 쓪뗗ꎬ쮫뇟춶퟊킭
뚨퓶볓훁 2ꎬ181 룶ꎬ짦벰 176 룶맺볒뫍뗘쟸ꆣ폫듋춬쪱ꎬ뇜쏢쮫훘헷쮰킭뚨ꎨDouble Taxation Treaty, 
DTTꎩ뗄쫽쒿튲늻뛏퓶볓ꎬ떽 2002 쓪뗗좫쟲 DTT 릲볆 2ꎬ256 룶ꎬ웤훐뷶 2002 쓪뻍폐 64 룶맺볒잩
뚩 68 룶 DTTꆣ
ꋙ  퓚헢튻웚볤ꎬ냼몬춶퟊틩쳢뗄쮫뇟ퟔ평쎳틗킭뚨튲퓚늻뛏퓶볓ꆣ 
듓쟸폲뫍쟸폲볤뗄닣쏦뾴ꎬ쯤좻뷶헫뛔맺볊춶퟊뗄킭뚨쎻폐벸룶ꎬ떫좫쟲쟸폲쓚뫍쟸폲볤횱뷓
냼몬춶퟊뗄킭뚨튲퓚늻뛏뗄퓶볓ꆣ헫뛔맺볊춶퟊뗄킭뚨냼삨뺭뫏ퟩ횯ꎨOECDꎩ1961 쓪뗄ꆶퟔ평뮯
ힼ퓲ꆷ 뫍 1976 쓪뗄 ꆶ맺볊춶퟊뫍뿧맺릫쮾탻퇔ꆷ ꎬ 1998 쓪뗄뚫쏋춶퟊뿲볜킭뚨ꎬ 낲뗚쮹벯췅 ꎨAndean 
Communityꎩ뗚 291 뫅뻶틩ꎬ1994 쓪뗄ꆶAPEC 늻뻟풼쫸솦뗄춶퟊풭퓲ꆷ뗈ꆣ돽듋틔췢ꎬ탭뛠쟸폲
벰쟸폲볤뗄ퟔ평쎳틗킭뚨뚼횱뷓냼몬쇋춶퟊쳵뿮ꎨ헂뷚ꎩ ꎬ뇈죧ꆶ놱쏀ퟔ평쎳틗킭뚨ꆷ ꎨNAFTAꎩ힨
쏅폐튻헂ꎨ뗚 11 헂ꎩ뛔춶퟊ퟶ돶쿪쾸뗄맦뚨ꎻ쓏랽릲춬쫐뎡ꎨMERCOSURꎩ킭뚨뫍풤뚨폚 2005 쓪
췪돉첸에뗄ꆶ쏀훞ퟔ평쎳틗킭뚨ꆷ ꎨFTAAꎩ뚼몬폐춶퟊쳵뿮ꆣ 
                                                        
ꋙ UNCTAD, WIR 2003, p.21   2
듓뛠뇟닣쏦짏뾴ꎬ뺡맜 1948 쓪뗄ꆶ맾췟쓇맺볊쎳틗ퟩ횯쿜헂ꆷ첥쯀뢹훐ꎬ떫룷맺캪춶퟊뿲볜킭
뚨뗄얬솦듓캴춣횹맽ꆣ 헢킩얬솦늻랦훘떸뗚튻듎얬솦뗄뢲헞ꎬ 죧솪뫏맺뗄 ꆶ뿧맺릫쮾탐캪쫘퓲ꆷ ꎨ70~80
쓪듺ꎩ뫍 OECD 뗄ꆶ뛠뇟춶퟊킭뚨ꆷ ꎨMAIꎬ90 쓪듺뫳웚ꎩ ꎻ쇭튻랽쏦ꎬ퓚붨솢뛠뇟춶퟊맦훆짏튲좡
뗃쇋튻킩돉맻ꎬ 죧쫀뷧틸탐뗄 ꆶ췢맺횱뷓춶퟊듽폶횸쓏ꆷ ꎨ1992 쓪ꎩ ꎬ ꆶ맺볒볤춶퟊헹뛋뷢뻶릫풼ꆷ ꎨ1965
쓪ꎩ ꎬ ꆶ붨틩춶퟊떣놣믺릹ꎨMIGAꎩ뗄킭뚨ꆷ ꎨ1986 쓪ꎩ ꎬ맺볊샍릤ퟩ횯ꎨILOꎩ뗄ꆶ뿧맺릫쮾뫍짧믡
헾닟쿠맘풭퓲뗄죽랽탻퇔ꆷ ꎨ1977 쓪ꎩ ꎬWTO 뗄ꆶ폫쎳틗쿠맘뗄춶퟊듫쪩ꆷ ꎨTRIMsꎬ1994 쓪ꎩ뫍ꆶ럾
컱쎳틗ퟜ킭뚨ꆷ ꎨGATSꎬ1994 쓪ꎩ뗈ꆣ 
컒맺쒿잰쿖폐맺볊춶퟊돐억듦퓚폚짏쫶죽룶닣쏦ꎺ퓚쮫뇟닣쏦짏ꎬ컒맺닎폫뗄쮫뇟춶퟊킭뚨쫽
쒿릲볆 107 룶ꎬ뇜쏢쮫훘헷쮰킭뚨폐 78 룶ꎻ퓚쟸폲닣쏦짏컒맺훷튪닎볓쇋퇇첫뺭뫏ퟩ횯ꎨAPECꎩ ꆣ







뛾ꆢ  맺볊춶퟊킭뚨훐훘듳헹틩폫럖웧 
ퟝ맛쿖폐뗄맺볊춶퟊킭뚨ꎬ폐뗄랽쏦뗄맦뚨퓚맺볊짏틑놻웕뇩뷓쫜ꎬ죧ퟮ믝맺듽폶풭퓲ꎬ릫욽
폫릫헽풭퓲ꆢ춸쏷뛈쳵뿮ꎬ틔벰쮰쫕뗈ꆣ떫퓚폐뗄랽쏦퓲뻟폐뷏듳뗄헹틩ꎬ룷춶퟊킭뚨뗄맦뚨튲폐
뷏듳뗄닮뇰ꆣ헢킩랽쏦냼삨ꎺ ꎨ1ꎩ ꆰ춶퟊ꆱ뗄뚨틥ꎻ ꎨ2ꎩFDI ힼ죫벰췢퟊웳튵뗄듽폶뇪ힼꎻ ꎨ3ꎩ맺폐
뮯폫헷쫕ꎻ ꎨ4ꎩ춶퟊헹뛋뗄뷢뻶믺훆ꎻ ꎨ5ꎩ튵벨튪쟳뗄퓋폃ꎻ ꎨ6ꎩ벤샸듫쪩ꎻ ꎨ7ꎩ벼쫵힪틆ꎻ ꎨ8ꎩ
뺺헹헾닟ꆣ놾컄뗄헢튻늿럖붫틀뻝쿖폐뗄맺볊춶퟊킭뚨뛔헢킩랽쏦뷸탐볲튪뗄닻쫶폫럖컶ꆣ 



















뮯캪쒿뇪뗄춶퟊킭뚨쟣쿲폚닉폃뛔뷏햭뗄춶퟊뚨틥ꎬ죧뚫쏋춶퟊뿲볜킭뚨ꎨ1998 쓪ꎩ뫍 2000 쓪뗄
얷훞ퟔ평쎳틗쟸폫쒫컷룧뗄ퟔ평쎳틗킭뚨뚼업돽쇋퟊닺춶퟊ꆣ1988 쓪뗄ꆶ쏀볓ퟔ평쎳틗킭뚨ꆷ벰뫳
살뗄 NAFTA 킭뚨ꆢ 떤싳-늨삼쮫뇟춶퟊킭뚨믹놾닉폃쇋틔웳튵캪믹뒡뗄춶퟊뚨틥ꎬ 뛸 WTO 뗄 GATS
뫍 TRIMs 퓲쎻폐뛔춶퟊ퟷ돶뷧뚨ꆣWTO 풭놾듲쯣퓚쒫컷룧뾲삥늿뎤믡틩짏뻍뛠뇟춶퟊뿲볜뗄첸에
쒣쪽듯돉튻훂ꎬ좻뫳웴뚯뛠뇟춶퟊뿲볜뗄쪵훊탔첸에ꎬ떫평폚 2003 쓪 9 퓂뗄뾲삥믡틩캴쪵쿖헢튻죎
컱뛸쪹 WTO 뛠뇟춶퟊뿲볜뗄첸에캴쓜웴뚯ꆣ 










뗷뗄믲릲춬뗄춶퟊헟즸톡믺훆ꆱ ꎬ  죧낲뗚쮹벯췅폫훐럇맘쮰뫍뺭볃솪쏋킭뚨ꎨAndean Pact and the 
Customs and Economic Union of Central Africaꎩ ꆣ 

















                                                        
ꋚ  ꆰ춬뗈뗄쟩뿶ꆱ믲ꆰ샠쯆뗄쟩뿶ꆱ뗄펢컄뗄뇭쫶폐ꎺlike situations, similar situations, like circumstances 뗈ꆣ   4




a.  뇘탫쫇캪쇋릫훚쒿뗄ꎻb.  럇웧쫓ꎻc.  룸폨늹뎥ꆣ헢틑캪쫀뷧룷맺쯹뷓쫜ꆣ퓚맺볊춶퟊쇬폲뛔맺폐
뮯뫍헷쫕뗄헹틩훷튪뇭쿖캪솽룶랽쏦ꎺ 맺폐뮯믲헷쫕뗄ힼ좷늹뎥쫽뛮뫍쫜놣뮤뗄볤뷓뷓맜
































                                                        
ꋛ  뛠쫽맺볊춶퟊킭뚨ꎨIIAsꎩ폃ꆰ뷓맜ꆱ ꎨtakingsꎩ튻듊몭룇뒫춳틢틥짏뗄맺폐뮯믲헷쫕틔벰볤뷓뷓맜ꆣ 
ꋜ  볤뷓뷓맜냼삨ꆰ엀탐헷쫕ꆱ ꎨcreeping expropriationsꎩ뫍ꆰ맜샭탔뷓맜ꆱ ꎨregulatory takingsꎩ ꆣ   5






















5.  튵벨튪쟳 
튵벨튪쟳쫇뚫뗀맺캪쇋놾맺샻틦튪쟳췢퟊웳튵퓚뺭펪짏닉좡뗄탐뚯ꎬ 죧닺욷훐뗄놾뗘닄쇏몬솿ꆢ
돶뿚튪쟳ꆢ벼쫵힪틆ꆢ맍폃놾뗘풱릤뗈뗈ꎬ웤훷튪쒿뗄쫇폕틽췢퟊웳튵듙뷸놾뗘뗄랢햹ꆣ랢듯맺볒




좷뷻횹뗄튵벨튪쟳ꎻ b.  쟸폲믲쟸폲볤춶퟊킭뚨뷻횹뗄ꎬ 믲폐쳵볾쪹폃뫍늻맄샸쪹폃뗄튵벨튪쟳ꎻ c.  죎
뫎맺볊킭뚨뚼캴뷻횹뗄튵벨튪쟳ꆣ퓚뛠뇟닣쏦짏ꎬWTO 뗄 TRIMs 뷻횹쪹폃놻죏캪쫇얤쟺쎳틗뗄튵
벨튪쟳ꎺ놾뗘닄쇏몬솿튪쟳ꎬ쎳틗욽뫢튪쟳ꎬ췢믣쇷뚯쿞훆뫍웳튵뗄돶뿚쮮욽ꆣ퓚쮫뇟뫍쟸폲닣쏦







6.  벤샸듫쪩 
춶퟊벤샸듫쪩뗄쒿뗄쫇캪쇋컼틽춶퟊헟붨솢탂웳튵ꎬ맄샸쿖폐웳튵삩헅믲헟늻잨틆떽웤쯻뗘랽














뗄볠맜ꎩ살컼틽췢퟊ꎬ죧 NAFTA 뗚 1114 쳵맦뚨늻쓜폃벤샸듫쪩살컼틽췢퟊ꎻ튻킩맺볊춶퟊킭뚨뮹
맦뚨ꎬ뗞풼랽튪닎볓횼퓚쿞훆쪹폃벤샸듫쪩뗄뛠뇟첸에ꎬ죧 GATS 뗄뗚 15 쳵ꆣ 









킭뚨뗄쓚죝랴펳쇋헢훖뇤뮯ꆣ20 쫀볍 60 – 70 쓪듺뗄춶퟊킭뚨틔맜샭탍랽쪽캪쳘헷ꎬ훷튪맘힢뗄쫇
맺볊벼쫵힪틆쫐뎡뗄좱쿝ꎬ쫔춼복짙벼쫵힪틆돉놾ꎬ뛸늻쫇듙뷸벼쫵뗄쿻뮯ꎬ랢햹믲삩즢ꆣ낲뗚쮹
벯췅뗚 24 뫅뻶뚨뇣쫇튻샽ꆣ뷼벸쪮쓪살ꎬ ꆰ쫐뎡폑뫃탍ꆱ뗄헾닟뾪쪼퓚맺볒뫍맺볊닣쏦짏쳦듺ꆰ뿘
훆뫍맜샭탍ꆱ헾닟틔듙뷸춨맽맺볊횱뷓춶퟊뗄벼쫵힪틆ꎬ죧 TRIPS 킭뚨ꆣ 
퓚헢튻컊쳢짏뗄헹틩퓚폚닉폃뫎훖헾닟살쪵쪩벼쫵힪틆ꆣ 




뒥쫇춨맽 M&A 붨솢췢퟊웳튵ꆣ틲캪뺺헹헟뗄쫽쒿복짙쇋ꎬ뛸쟒뿧맺늢릺늻튻뚨탨튪탂뗄쓜솦폫춶  7
퟊ꆣ 
랢듯맺볒쫗쿈닉폃뺺헹헾닟늢짨솢쇋맜샭믺릹ꆣ1980 쓪횻폐늻떽 40 룶맺볒ꎨ웤훐뛠쫽쫇랢듯
맺볒ꎩ훆뚨쇋뺺헹헾닟ꆣ듋뫳ꎬ풽살풽뛠뗄랢햹훐맺볒뫍힪탍맺볒뾪쪼닉쓉뺺헹헾닟늢짨솢맜샭믺
릹ꆣ떽 1996 쓪ꎬ훆뚨쇋뺺헹헾닟늢짨폐맜샭믺릹뗄뺭볃쳥퓶볓떽 77 룶ꎬ떽 2003 쓪짏냫쓪헢튻쫽ퟖ







   ퟷ캪맺볒뺺헹헾닟뗄늹돤 
   폐뗄쟸폲뺭볃ퟩ횯훰늽닉쓉뺺헹헾닟 
   폐뗄킭뚨톰쟳퓚횧돖쎳틗ꆢ랢햹뫍쿻럑헟뢣샻랽쏦좷놣헽떱펦폃뺺헹램맦 
 
죽ꆢ  캴살맺볊춶퟊킭뚨뗄뿉쓜톡퓱 
뗚뛾늿럖뻍쿖듦뗄맺볊춶퟊킭뚨훐듦퓚뗄럖웧폫쏴룐틩쳢ퟷ쇋볲튪뗄럖컶ꎬ헢튻늿럖붫뻍캴살
맺볊춶퟊퓚헢킩랽쏦뗄뿉쓜톡퓱ퟷ첽쳖탔뗄럖컶ꆣ 
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캴살맺볊춶퟊헹뛋믺훆뗄톡퓱랽낸폐ꎺ 
   춶퟊헟-맺볒뗄헹뛋뷢뻶믺훆ꆣ 
   맺볒-맺볒뗄헹뛋뷢뻶믺훆ꆣ 
   퓊탭뗚죽랽닎폫뗄헹뛋뷢뻶랽쪽ꆣ 
   쫚좨쪤쯟맺놨뢴뗄믺훆ꆣ 





6.  벤샸듫쪩 
쒿잰뛠쫽맺볊춶퟊킭뚨뚼쫇캴쏷좷냼몬벤샸듫쪩ꎬ뛸횻쫇펦폃쇋럇웧쫓풭퓲ꆣ쯦ퟅ릫쮾쇷뚯탔
뗄퓶볓ꎬ춶퟊벤샸듫쪩튲뻍풽살풽훘튪쇋ꆣWTO 뗄 SCM 킭뚨쯤좻쿞훆쇋춶퟊벤샸듫쪩뗄쪹폃ꎬ떫





7.  벼쫵힪틆 
캴살맺볊춶퟊킭뚨뛔벼쫵힪틆뗄컊쳢뿉틔폐틔쿂벸훖랽쪽ꎬ믲웤ퟩ뫏ꆣ 
   횱뷓뿘훆ꆣ헢튻헾닟힢훘뗄쫇벼쫵힪틆뗄돉놾ꎬ떫쯼캴쓜뷢뻶벼쫵맜훆뗄탅쾢뫍맜샭탨쟳ꎬ
틔벰뷸뿚벼쫵뗄쿻뮯폫짽벶솽룶컊쳢ꆣ헢튻헾닟쫊폃폚떱뗘웳튵솦솿놡죵ꎬ벼쫵닮ꎬ믲맺
볒튪듙뷸맺쓚벼쫵랢햹뗄맺볒ꆣ 
   맦뚨뚫뗀맺웳튵햼폐뛠쫽막좨ꎬ믲튪쟳벼쫵힪틆ꆣ뛔폚듳탍랢햹훐맺볒ꎬ믲놾뗘웳튵솦솿
탛뫱ꆢ벼쫵믹뒡뷏뫃ꎬ틔벰뻟폐솼뫃돶뿚떼쿲뮷뺳뗄맺볒ꎬ헢튻훖닟싔뷏캪쫊폃ꆣ 





   볓잿횪쪶닺좨뗄놣뮤ꆣ볓잿횪쪶닺좨뗄놣뮤뿉쓜믡쪹쯹폐헟룼볓샄폃웤쫐뎡쪵솦ꎬ퓶볓벼
쫵힪틆돉놾ꎬ 떫튲뿉틔듌벤뚫뗀맺떱뗘웳튵룯탂ꎬ 퓶잿뿧맺릫쮾뗄벼쫵힪틆믮뚯뫍 R&D 릦
쓜ꆣ 
8.  뺺헹헾닟 
쯦ퟅ맺볊짧믡뛔뺺헹폫춶퟊횮볤맘쾵뗄죏뚨ꎬ캴살맺볊춶퟊킭뚨ힼ믡냼몬뺺헹헾닟쳵뿮ꎬ틔좷
놣웳튵뒦폚튻룶릫욽뺺헹뗄뺭볃짧믡ꆣWTO 듓 1996 쓪뾪쪼뻍붫쎳틗폫뺺헹뗄틩쳢냼몬폚웤릤ퟷ볆
뮮횮훐ꆣ폐킧뗄뺺헹헾닟쫇좷놣췢맺횱뷓춶퟊뛔뚫뗀맺랢햹ퟶ돶돤럖릱쿗뗄맜샭릤뻟ꆣ 
   9
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